UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF TENNESSEE
Sout hern Di vi si on

In re
DON W LLI AMS CONSTRUCTI ON CO. Bankr upt cy Case
| NC. No. 91-13102
DONALD CLOVERS & SHARON CLOVERS Adversary Proceeding
No. 94-1146
Plaintiffs
V.
JERRY FARI NASH, Trustee
I n Bankruptcy, and
FI RST TENNESSEE BANK, N. A
Def endant s
VEMORANDUM
Appear ances: Harry Weill, Weill & Weill, Chattanooga, Tennessee,

Attorney for Plaintiffs

Ri chard B. Gossett, Baker, Donel son, Bear nan, Adans
& Cal dwell, Chattanooga, Tennessee, Attorney for
Fi rst Tennessee Bank

Jerry Farinash, Kennedy, Fulton & Koont z,
Chatt anooga, Tennessee, Attorney for Trustee

R Thomas Stinnett, United States Bankruptcy Judge



The plaintiffs' conplaint is essentially the sane as the
conplaint of M. and Ms. Wite ("the Wites") in adversary
proceedi ng nunber 94-1081. The plaintiffs allege that they bought
and paid for a subdivision |ot fromthe debtor, Don WIlianms Con-
struction Co., Inc. The debtor gave plaintiffs a warranty deed but
never paid First Tennessee Bank ("Bank") to have the devel opnent
nortgage rel eased. The plaintiffs have brought suit against the
Bank and the bankruptcy trustee. They argue that the Bank shoul d
be required to rel ease the nortgage or that the Bank i s estopped to
enforce it. In the alternative, they ask the court to determ ne
how much plaintiffs nmust pay the Bank to have the nortgage
rel eased. Only one prayer for relief concerns the trustee. It
asks the court to determ ne the proper anount of the plaintiffs’
claimin the bankruptcy case for the purposes of paynent by the

trust ee.

The Bank has filed a notion to dismss for |ack of sub-
ject matter jurisdiction or to abstain if the court does have sub-
ject matter jurisdiction. |In the adversary proceedi ng brought by
the Wites, the court determned it |acked subject matter
jurisdiction but even if jurisdiction existed, it would abstain.
The court adopts its nenorandumin the Wiites' adversary proceedi ng
as its nmenorandumin this proceeding. A copy is attached and is

hereby incorporated into this nmenorandum



Thi s menorandumis the court's findings of fact and con-
clusions of law. FeED. R BANKR. P. 7052. The court will enter an

order.

At Chattanooga, Tennessee.

BY THE COURT

R Thomas Stinnett
U. S. Bankruptcy Judge



UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF TENNESSEE
Sout hern Di vi si on

Inre
DON W LLI AMS CONSTRUCTI ON CQO. Bankrupt cy Case
I NC. No. 91-13102
DONALD CLOVERS & SHARON CLOVWERS Adversary Proceedi ng
No. 94-1146
Plaintiffs
V.

JERRY FARI NASH, Trustee
| n Bankruptcy, and
FI RST TENNESSEE BANK, N. A

Def endant s

ORDER
For the reasons stated in a Menorandum Opinion filed

cont enpor aneously herew th,

It is ORDERED t hat the notion of First Tennessee Bank i s

sustai ned and this adversary proceeding is dismssed.

ENTER:
BY THE COURT

entered 1/13/1995 R THOVAS STI NNETT
UNI TED STATES BANKRUPTCY JUDGE



